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degree), and was sentenced to imprisonment for the term pice 
scribed by law (not less than five years) (CT 2, Exner). 
Appellant did not appeal from the judgment of conviction 
(Cie =3))\. 

Applications for writs of habeas corpus to the 
Superior Court of Marin County (No. 46263) and the California 
Supreme Court (No. 10402) were denied on August 18 and 
October 26, 1966, respectively (CT 5-6). 

Beep noccedings in the PederalyCourcs 

Aepetiuaon 1Or writ Of Certiorar: tor thier Umaed 
States Supreme Court was denied on March 20, 1967 (CT 5-6). 
Pepe mlontepneieti ted a petition in forma pauperiic Ler sa vei 
of habeas corpus (No. 47178) in the District Court on 
March 30 (CT 1-149). On June 1, the petition was denied 
(CT 150-51); and on June 21, a motion for rehearing was de- 
nied (CT 169). On July 7, Judge Sweigert granted appellant's 
pigelication for certificate of probable cause and for leave 
to appeal in forma pauperis (CT 182). On July 14, appellant 
filed @ notice of appeal to this Court (CT 183). 

STATEMENT OF THE FACTS 

On March 6, 1957, in the Superior Court of the 
Cigy~eanadscounty of San Francisco, appellant was convicted 
of robbery in the first degree (Penal Code section 2 and 
sentenced to imprisonment in the State Prison for the term 


Meescriped by law (EXHIBIT A). On August 17, 1959, the 


Amendment rights to the due process of law were violated 

in that the California Adult Authority has no jurisdiction 
wo the rescinding, redetermiming or refixing of the teen of 
sentence once that term of sentence has been fixed pursuant 
VomcranuLrory law, all of which they did so do in the instant 
case in June, 1960 and July, 1962? 

(B) Whether appellant's Eighth Amendment rights 
concerning the cruel and unusual punishment clause were 
violated when the California Adult Authority augmented a 
fixed term of sentence, in July, 1962, subsequent to punish- 
Heme oy. one Stave peison disciplinary committee, inmiori 1. 
1960, pursuant to an infraction of state prison rule by 
ecome vlanc, If Such may be the case? 

(C) Whether appellant's Fourteenth Amendment rights 
Pomunewedual Drotection of law clause, of like people in 
Mike circumstances, like conditions, like or equal burdens, 
were violated by appellees et al., by the technical discharge, 
under seal, of appellant's co-defendant, in June 1962, while 
appellant remains this day unduly imprisoned for the same 
debt to society that both were sentenced to state prison 
Pomerromerne: state trial court of record in Maren, 19572 

SUMMARY OF APPELLEES' ARGUMENT 
ie@he petition does not present aviederamaqua = 
tion and therefore the District Court had no jurisdiction 


Goerant habeas corpus relief. 


Ii. The Adult Authority has power to determine 
and redetermine the length of appellant's sentence. 

Ifl. The Adult Authority has power to redetermine 
and lengthen appellant's sentence as a result of infraction 
Of prescon rules. 

Iv. The alleged release of appellant's co-defendant 
from prison does not compel appellant's release. 

ARGUMENT 
a 

Tia PETITION DOES NOT PRESENT A FEDERAL 

QUESTION AND THEREFORE THE DISTRICT COURT 

HADMNO JURISDICITION TO GRANT HABEAS CORPUS 

RELIEF 

interne Costello, 262 F.2d 214 (9th Cir. lope) er 
VesmoecldeGiat the refixing and lengthening by the Calittonma 
Adult Authority of the term of a prisoner who had violated 
Perole did not involve a federal question: but, rather, was 
One of purely local nature involving the interpretation cof 
pectetensenvencine statute, and in the absence of a federal 
question, the federal courts had no authority to say Cali- 
fornia interpretation of its statutes, authorizing such 
Pewron by the Adult Authority, was erroneous. See also In 
femiiclain, 55 Call.2d 78 (1960), cert. denied, 368 U.S. 10. 

The indeterminate sentence system whereby the Adult 
Puinmority fixed, refixed, and refixed again plaintiff's dura- 
tion of imprisonment is without constitutional infirmity. 
Dreyer v. Illinois, 187 U.S. 71, 83-84 (1902); Ughbanks v. 

Be 
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hamebroas, 200 U.S. 481, 485 (1908). 


We submit that no such federal question has been 
presented by petitioner as shown by the arguments which 
follow. 

JUL 
THE ADULT AUTHORITY HAS THE POWER TO 
DETERMINE AND REDETERMINE THE LENGTH 
OF APPELLANT'S SENTENCE 

Appellant was convicted of robbery in the first 
degree (§ 211):2/ which is punishable by imprisonment in the 
state prison for not less than five years (§ 213). Section 
671 states that where no maximum term is prescribed, the 
punishment shall be life imprisonment. Section 1168 provides 
that when a person is sentenced to be imprisoned in a state 
brason, the court on imposing the sentence shall not fix the 
term or duration of the period of imprisonment. The Adult 
Authority may determine what length of time a person shall 
be imprisoned (§§8 3020 and 5077). These sections of the 
Penal Code are not violative of equal protection of the law 
for they operate uniformly against all of the class to which 
iiey apply. in re Northeots, 71 Cal.App. 261 (1925). Aceord-— 
ingly, the enforcement of an order by the Adult Authority 
fixing the duration of confinement should not be a matter 
for intervention by the federal courts. See Siinvola v. Ness, 


90 F.Supp. 18 (D.C. Wash. 1950). 


alle All section references are to the Penal Code. 
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The length of such term of imprisonment is subject 
to redetermination from time to time within prescribed limits. 
People v. Leiva, 134 Cal.App.2d 100 (1955), and Fleischer v. 
Adult Authority, 202 Cal.App.2d 44 (1962). An indeterminate 
Selivemce iS, in effect, a sentence for the maximum term, and 
tmewsetting of the term at something, less than the maxigup 
by the Adult Authority is only tentative and mav be chanred. 
Waat As. increased. in re Costello, supra. A prisoner has 
Deve sted Tipit tO have his term fixed or remain fixed az 
less vien Lhe maximumeprescribed by law. In re Smith, 33 
Calbeed (97 (1949): Im re Schoenparth, 66 A.C. 288 (1967). 
and Azeria v. California Adult Authority, 193 Cal.Apn.2a 1 
Oiociyee The action of the Adult Authority in leneta win: 
tiemccrn Ole@mprisonment beyond that orjeinally andwaaa. 
Hey  wemvativelly. Tixed but still within the maximum Geom 
Dbmeevided  foretne effense of which his sudlt has Deen adjudired, 
(eesemee deprive a prisoner of liberty without due@ process ct 
Hoge Ingme omith, sunra. 

Japa 

ESN UECHOR TOYS: POMIER '0O Rites 

PR ee: LENO TH AP PE Tae 

Sees VOR ware eACTTON OF Pel SOM eRe 

Aopellant's sentence was oririnally fizved hy Gie 
PomcMivnorigy on Aueust 1/, 1959, at six vears. eit aye 
[ast two years and nine months to be on parole. Tomwevor 
Saipril 27, 1960. annvellant was involved in an infraction 


® 


Cmeieweiarson rules wand, as a result; on May 31. "the Adult 
Authority rescinded the action fixing his term and granting 
parolee rurther disciplinary action against @ppellant was 
necessary on January 16, 1961, for another infraction the 
Peevious Week.  — Thereafter, on July 3, 1962, appellant's 
sentence was refixed at ten and one-half years, with release 
comocmUpen al approved parole plan wand appellant to attend 
the out-patient clinic. Appellant was subsequently paroled 
on October 19, 1962; but the parole was cancelled on 
September 13, 1963 (EXHIBIT B). 

Appellanvenow contends that the action of the  Farolce 
Board on July 3, 1962, in refixing and lengthening his sentence 
to ten and one-half years was a violation of his constitutional 
rights. However, in Hatfield v. Bailleaux, 290 F.2d 632 (9th 
(ime oob)S cert. denied, 368 U.S. 862, the court said thar 
Bpacu from dWemprocess considerations, federal courts have 
no power to control or supervise state prison regulations 
and practices. See also Curtis v. Jacques, 130 F.Supp. 920 
CWeD. Mich. 1954). 

ineweaewsen of the Adult Authority here did vnov 
constitute lack of due process against petitioner. In In 
re McLain, supra, it was held that an order of the California 
Adult Authority rescinding its prior action fixing a prisoner's 
sentence and revoking parole which had been set to commence at 
@ future date, based on the grounds that the prisoner had been 


Gr. 


ae a 


found = evrity of complicity in knifing a fellow inmate, dis- 
closed good cause and constituted a valid redetermination of 
the prisoner's sentence. The order of revocation had the 
effect of revoking parole and restoring the maximum sentence. 
See aiso in re Schoengarth, supra. 
iV 
THE ALLEGED RELEASE FROM PRISON OF 
APPELLANT'S CO-DEFENDANT DOES NOT 
COMPEL APPELLANT'S RELEASE 

Appellant alleges that his co-defendant has already 
been released from prison and that, as a result, his own 
COntanved imprisonment is unconstitutional and illegal. 
hHeweVverewrcqual protection of the law does mot require that 
all persons be dealt with identically, but rather that the 
laws be applied uniformly. Baxstrom v. Herold, 383 U.S. 107 
lg 56 ) . 

Section 3024.5 provides that the Adult Authority 
may refix a prisoner's term to discharge him whenever it has 
been determined that the prisoner has made a satisfactory ad- 
Mietment and rehabilitation. Quite obviously, such a deter— 
mination must be based upon the best interests of society and 
that particular prisoner and is in no way connected with the 
melease or retention of a codefendant. 
court said that a major purpose of the indeterminate sentence 


law is to permit individual treatment of offenders according 


cE 


to the best judgment of the Adult Authority; and the fact 
that other prisoners have had their sentences reduced or 
been granted parole affords no ground for complaint by a 
habeas corpus petlaLioner. 

therefore, petitioner has not shown he was dented 
Faualeprovection of the law. 

it is respectfully submitted that the order of the 
Dist renel court Genyimesthne petition for writ of habeas corsus 
Snoulds pe aitinmed, 
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In the Superior Court of the State of California 


IN AND FOR THE..CLTY 8nd. county or... £48. PRNCI SCO 


ABSTRACT OF JUDGMENT 
(Commitment to State Privon as provided by Penal Code Section 1213.5) 


t nt . 
The People of the State of California, } Hon... Ae Pry, J. Neubs rth : 
' (Judge of Superor Cuurs) 4 
; v3 
"JUNK STURM H 
nie oF de Ps Clesoaen | 
Defendanc. 
| Cowon. ae Defendear) 
IS cancer ge vee aes ce eee ne ooo ooo n couse a sode tis estcss ics sesanecisuarcassaeaave j : 
x va, * 
an 
; , > 
This certifies chac on the,....9 22. day of _ March 19, 37 judgmene of cunviction of the above-named defendant & 
was entered as follows: t 
5 5 : ny 
In Case No. ... 23032 ee i CounteNon eee. seeuehe was convicted by... urt «, on his plea of.. % : 
- (Cuvee or Shere 
. 6 

Peres sissetsiac MOG GUT EY a cccessncenniian (guilty, noe ea: former coaviction or acquittal, once in jeopardy, 
(designation of crime ond legsee, af anv, includeng fece thar 14 Bea 4 unas a ae ot seme sa : : 
olfense if thet effecia the sensence end af under Section 20g of the Penal Code whether victim taffered bodily henn) : 


a violation of Violet-ng Section 211 of the Penal Coda of the Biate of me eliformila 
(reference to Cade ne Sterute, AHERN Seetion and Sub- een, 


with prior convictions charged and proved or admitred as foiiows: None 


COUNTY AND STATE CRIME DISPOSITION 


GRAS 


Defendant... = . charged and adinicted bein, or was found to have been armed with a deadly weapon ae the rime 
twas) or Caan nowy 


of commission of the offense, or a concealed deadly weapon at the time of his arresr within the meaning of Penal Code Sec- 
tions 969e and 3024, 


CA-16 (11527) sl vi 


Defendant Was.nat wadjudged a habitual criminal within the meaning of Sub-division . .a. OF. D 


(wor) ay (was nntd 


.. of 
(ay ue (bp 

Section Gi of the Penal Code; and the defendane...4.5 not... a habitual criminal in accordance with Sub-division («) 

(ee) of (ie mot) 


of that Section. 


IT JS TVHEREFORE ORDERED, ADJUDGED AND DECREED duc che ssid defendant be punished by imprison- 
meut in the Stare Peison of the State of California, for the cerm provided by law, and thac he be remanded co che Sherilf 


of the City grd..Counyof.. San Franeigaco .... and by him delivered tw the Director of Corrcetions af the 
State of Cahfornia ac the place hereinafter designated. 


Ic is ordered that sentences shall be served in respect to one another as follows............... 


{Now whesher concurrent o¢ cansreutive ov tu each count); 


To the Sheriff of the. Ci ty...and.. Counry of.......2s8n.4 rancis co ..... and to the Director of Corrections: 


Pursuant to the aforesaid judgment, this is to command you, the said Sheriff, to deliver the above-named defendant into the 
custody of the Director of Corrections at......... Sen Quentin,..czlifornia 
ac your earliest convenience. 


Witness my hand and seal of said coure 


(Nhs ccoxeres oes ela a ores Gapeal ene LOM e 90s ete ee 
Bn rere reer Boe eT Ce. acamonenn-vencvicernn veomeenersernoomescneerscansssain coven CHILS 


SEAL 
Seate of fornia, 


) 
GAty. and .. Couny of .53n j/runcisce 


I do hereby certify thac the foresoing to be a true and correct abstract of the Judgment duly made 


and entered on the minutes of the Superior Court in the above entitled action as provided by Penal =” 
Code Section 1213. 


Atcest my hand and seal of che said Superior Court chis.. Sth . day of March _. 19..37. 


The Honnrable:.... 2 aay Henencooes Heo SER Gua Oone saBIOU Gadde Brae AOL an ORE Suey ENONSeAaUONOOHUC 
dudge of the Superior Court of the Sete of Falifurnia. in and foe oe. City ANG covaty eof 
_San Fronetseo “~~ 


Five days stay of execution. 


NOTE: If probation wan granted in ony sentence of which absiract of Judgment la certified, attech 
a@ minute order reciting the fact and linposing senlence or ordering a auspended sentence into effect. 


Recorded Min. Book, Dept. 6 Yol. .90 Page 273 
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